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ROBERT A. BiLOTT
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July 31, 2017

Craig Butler, Director

Ohio EPA

50 West Town Street, Suite 700
P.O. Box 1049

Columbus, OH 43216-1049

Re: Perfluorochemical Drinking Water Issues

Dear Director Butler:

In response to a recent public records request by our law firm, we received
documents from Ohio EPA indicating that PFOS had been found in drirking water at
Wiright Patterson Air Force Base (“WPAFB”) as early as October 2014 at a level
exceeding the provisional Health Advisory level issued by US EPA for short-term
exposures to the chemical at the time. (See Exs. A-B (confirming a detection of 0.21
parts per billion (“ppb”), which exceeded US EPA’s 0.20 ppb short-term PHA for PFOS
at that time.) According to these documents, “the Air Force discussed issuing an
advisory” o those drinking the contaminated water at the time and evern “developed
draft language” to do so, “but it was never finalized or issued.” (Ex. A.)|In fact, it
appears that those drinking the contaminated water were not notified and advised to
stop doing so until the Spring of 2016, when additional sampling confirmed PFOS levels
above the 0.2 ppb short-term PHA for PFOS, and then the even lower 0.07 ppb drinking
water health advisory level adopted by US EPA for long-term exposureé to both PFOA
and PFOS, combined, in May of 2016. (See Ex.s C-D.) Although we understand that
both Ohio EPA and WPAFB took action to respond to the 2016 PFOS findings, please
explain what action was taken by Ohio EPA or WPAFB to alert those drinking the PFOS
contaminated water of the excessive levels of PFOS in that water between October of
2014 and the Spring of 2016.

Also, it has come to our attention that a new perfluorochemical (|GenX”) being
used by E. I. duPont de Nemours & Company and/or The Chemours Company at its
Washington Works facility in Wood County, West Virginia, is being released into the
Ohio River (with related materials possibly discharged to the air) and has apparently
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been recently detected in the environment on both the West Virginia and Ohio sides of
the River. (See Ex. E (attachments available on request).) Please let us know what

actions, if any, Ohio EPA has taken or plans to take to insure that these new emissions
are not posing a threat to human health or the environment in Ohio.

Thank you.

Robert A. Bilott

Encls. (Exs. A-E)

RAB:slk
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From: Buthker, Bonnie

Sent: Tuesday, February 09, 2016 4:13 PM

To: Hafner, Cynthia; Butler, Craig; Baker, Michael; Canepa, James; Whitehouse, Peter
Ce: Davidson, Jeff; Proffitt, Michael

Subject: RE: WPAFB update

Folks:

After our scheduled call, Colonel Philip Preen (WPAFB Biomedical — involved with dr
system) contacted me regarding the PFOS detections in the finished water. Here’s 3
what he relayed:

When WPAFB.detected PFQOS at 0.21 ppb in October 2014, the Air Force discussed i
advisory. The Air Force Medical Services Agency developed draft language that was
WPAFB, but it was never finalized or issued. Colonel Preen stated he was waiting on
HQ to issue the advisory— and that never happened. | told him we were still concern
levels of PFOS, especially if the Health Advisory would be lowered to .100 ppb. 1 ask
would email me the draft language — and he agreed to do so.
He also stated that WPAFB thought about sampling the production wells for PFOS b
to because all the wells pull from the same aquifer. [ explained that, though all the

water from the same aquifer, some may have higher concentrations because they a
source. Isaid if WPAFB had sampling data from these wells, they could possibly take
contaminated wells out of production to minimize the levels of PFOS getting into the
seemed to understand that and agreed to see when WPAFB could get funding to do

nking water
summary of
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shared with
guidance from
ed about the
ed himif he

ut decided not
wvells do pull

re closer to the
more

> system. He
the sampling.

He told me he should have an answer on funding for sampling the production wells by Friday.

Colonel Preen also stated that WPAFB is having calls with the Air Force Medical Sery
discuss this issue. They work closely with Air Force Civil Engineering.
Colonel Preen stated that all WPAFB PFOS samples were sent to the local PACE labo
(Englewood, Ohio) for analysis.

That’s it. Only other update | have is that we have a call scheduled for 9 AM tomorre

Catherine Fairlee (Air Force Headquarters) and folks to further discuss this situation.
- If I have any other updates, I'll let you know.
Take care,

Bonnie

ices Agency to

ratory

w morning with
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From: Sealy, David

To: Gross, Weldon

Subject: Fw: Additional WP-AFB Information
Date: Friday, February 19, 2016 10:50:46 AM
Attachments: WPAFB - UCMR3 PFEC detections.xlsx
Dwayne,

Please see the complete data set for Area A for the PFC sample results from the UCMR3 efforts. |
attached a file | reformatted the data provided to me that is easier to use for my purposes. At the
very bottom of the email is the results from a nearby water system with detections of PFCs. | also
created a graphic depicting the location of the additional water system with my assumed
groundwater (may or may not be completely accurate) flow conditions as shown below.

!
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-David Seely-

Remedial Project Manager

United States Environmental Protection Agency
(312) 886-7058

From: Seely, David
Sent: Wednesday, February 17, 2016 5:19 PM
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To: Harris, Kimberly
Cc: Wilsan, Jennifer; Wormbly, Dorothy; Bair, Rita
Subject: RE: Additional WP-AFB Information

Kimberly,

Thank'you for the data you provided below.

FYl....l converted the data tables into a slightly different format which you may find useful. See the

attached excel spreadsheet for my version.

David P. Seely
Remedial Project Manager
United States Environmental Protection Agency
(312) 886-7058
seely.david@epa.gov

From: Harris, Kimberly
Sent: Wednesday, February 17, 2016 3:12 PM
To: Seely, David <seely.david@epa.gov>

Cc: Wilson, Jennifer <wilson.jenniferA@epa.gov>; Wormbly, Dorothy <wormbly.dorothy@epa.gov>; Bair,

Rita <bair.rita@epa.gov>
Subject: Additional WP-AFB Information

Hi David,
Here’s the information that you requested.

Population Size for Area A/C (PWSID#0H2903412): 16,551 people
Population Size for Area B (PWSID#0OH2903312): 11,034 people

All PFC Data Results Detected for WP-AFB Under the UCMR3 Effort
PWSID:0H2903412; Area A/C

Date of Sample | Location Chemical Results (ng/l) }{Wealth
Advisory# (ug/l)

10/7/2014 STUL; Bidg.#10855 PFBS ND ND

10/7/2014 STU1, Bldg.#10855 PFHpA ND ND

10/7/2014 STU1,; Bldg.#10855 PFHxS 134 ND

10/7/2014 STUI; Bldg.#10855 PFNA ND ND

10/7/2014 STUL; Bldg.#10855 PFOA 025 400

10/7/2014 STU1; Bldg#10855 PFOS 21 200

Date of Sample | Location Chemical Results (pug/h) Health
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Advisory# (ug/l)

4/8/2015 STU1; Bldg.#10855 PFBS ND ND

4/8/2015 STU1; Bldg #10855 PEHpA 011 ND

4/8/2015 STUL; Bldg.#10855 PFHxS 15 ND

4/8/2015 STUI,; Bldg.#10855 PENA ND ND

4/8/2015 STUI1; Bldg.#10855 PFOA ND 400

4/8/2015 STU1; Bldg.#10855 PFOS 15 200

Date of Sample | Location Chemical Results (ug/l) | Health
Aldvisory# (ng/l)

10/7/2014 STU3; Bldg.#31229 PFBS ND ND

10/7/2014 STU3; Bldg.#31229 PEHpA ND ND

10/7/2014 STU3; Bldg.#31229 PFHxS ND ND

10/7/2014 STU3; Bldg.#31229 PFNA ND ND

10/7/2014 STU3; Bldg.#31229 PFOA ND 400

10/7/2014 STU3; Bldg#31229 PFOS ND .200

Date of Sample | Location Chemical Results (ug/l) Health
Aldvisory# (ug/l)

4/8/2015 STU3; Bldg.#31229 PFBS ND ND

4/8/2015 STU3; Bldg.#31229 PFHpA ND ND

4/8/2015 STU3; Bldg.#31229 PFHxS .15 ND

4/8/2015 STU3; Bldg.#31229 PENA ND ND

4/8/2015 STU3; Bldg.#31229 PFOA ND 400

4/8/2015 STU3; Bldg.#31229 PFOS 16 200

Date of Sample | Location Chemical Results (ug/l) Health
Advisory# (pg/l)

10/7/2014 STU4; Bldg.#10857 PFBS ND ND

10/7/2014 STU4; Blidg.#10857 PFHpA ND ND

10/7/2014 STU4; Bldg.#10857 PFHxS ND ND

10/7/2014 STU4; Bldg.#10857 PENA ‘ND ND

10/7/2014 STU4; Bldg.#10857 PFOA ND 400

10/7/2014 STU4; Bldg.#10857 PFOS ND .200

Date of Sample | Location Chemical Results (ug/) Health

' Advisory# (pg/l)

4/8/2015 STU4; Bldg.#10857 PFBS ND ND

4/8/2015 STU4; Bldg #10857 PFHpA ND ND

4/8/2015 STU4; Bldg.#10857 PFHxS 14 ND

4/8/2015 STU4; Bldg.#10857 PFNA ND ND

4/8/2015 STU4; Bldg.#10857 PFOA ND 400

4/8/2015 STU4; Bldg.#10857 PFOS 16 200
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Date of Sample | Location Chemical Results (ug/l) Health
Advisory# (pg/l)

10/7/2014 STU2; Bldg.#30172 PFBS ND ND

10/7/2014 STU2; Bldg.#30172 PFHpA ND ND

10/7/2014 STU2; Bldg.#30172 PFHxS ND ND

10/7/2014 STU2; Bldg.#30172 PENA ND ND

10/7/2014 STUZ; Bldg.#30172 PFOA ND 400

10/7/2014 STU2; Bldg #30172 PFOS ND .200

Date of Sample | Location Chemical Results (ug/1) Health
Advisory# (jg/l)

4/8/2015 STUZ2; Bldg.#30172 PFBS ND ND

4/8/2015 STU2; Bldg.#30172 PFHpA ND ND

4/8/2015 STU2; Bldg#30172 PFHxS .039 ND

4/8/2015 STU2; Bldg#30172 PENA ND ND

4/8/2015 STU2; Bldg.#30172 PFOA ND 400

4/8/2015 STUZ2; Bldg.#30172 PFOS ND 200

FYI: Montgomery Water Service (address: 1850 Spaulding Road, Dayton, OH) had PFC detects
through UCMR3 effort.

©H5701315

Montgomery County Water Services #1  0.0542 ug/l date: 2/14/14

OH5701503

Montgomery County Water Services #2

0.061 ug/l date: 8/22/14
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Wright-Patterson AFB's UCMR3 PFC detections
Results (pg/l)
Health
Location Chemical | 10/7/2014] 4/8/2015 Advisop
# (ug/l
STUL; ‘
Bldg.#10855 PFBS  IND ND ND
STU1:
Bldg #10855 PFHpA  IND 0.011|ND
STUI;
Bldg #10855 PFHxS 0.134]  0.15|ND
STU1;
Bldg,#10855 PFNA  IND ND ND
STUL;
Bldg.#10855 PFOA 0.025|ND ).4
STUL;
Bldg #10855 PFOS 021f  0.15 ).2
Results (ug/l)
Health
Location Chemical | 10/7/2014] 4/8/2015} Advisory
# (ug/l)
STU3;
Bldg #31229 PFBS  IND ND  [ND
STU3;
Bldg.#31229 PFHpA  [ND ND  [ND
STU3;
Bldg #31229 PFHxS  IND 0.15|ND
STU3;
Bldg #31229 PFNA  IND ND ND
STU3;
Bldg.#31229 PFOA  IND ND 0.4
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STU3;
Bldg.#31229 PFOS  [ND 0.16 0.2
Results (ug/l)
Health
Location Chemical | 10/7/2014] 4/8/2015 Adviso['ry
' # (ng/l)
STU4;
Bldg.#10857 PFBS  IND ND ND
STU4;
Bldg #10857 PFHpA  IND ND ND
STU# .
Bldg #10857 PFHxS  IND 0.14|ND
STU4: |
Bldg.#10857 PFNA  IND ND ND
STU4
Bldg #10857 PFOA  IND ND ) 4
STU4:
Bldg.#10857 PFOS  IND 0.16 ).2
Results (ug/l)
Health
Location Chemical | 10/7/2014} 4/8/2015{Advisory
# (ug/l)
STUZ2;
Bldg.#30172 PFBS  [ND ND ND
STU:
Bldg #30172 PFHpA  IND ND ND
STUZ:
Bldg #30172 PFHxS  IND 0.039{ND
STUZ:
Bldg #30172 PFNA  IND ND ND
STUZ:
Bldg.#30172 PFOA  IND ND 0.4
STUZ:
Bldg #30172 PFOS  IND ND 0.2
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Miller, Erik

From:

Sent:

To:

Subject:
Attachments:

Sent from my iPhane

Begin forwarded message:

Buthker, Bonnie

Monday, May 23, 2016 7:55 AM -
Gross, Weldon

Fwd: Drinking Water Advisory/WPAFB

PFOSBlankPN_PWS ODH fnl.doc; ATT00001.htm; SEPAPCOD

ATT00002.htm

From: "Buthker, Bonnie" <Bonnie.Buthker@epa.chio.gov>
Date: May 20, 2016 at 4:16:54 PM EDT

To: "Preen, Philip J (Phil) Col USAF (US) (philip.preen@us.af.mil)" <philip.preen@us.afi.mil>,

R-516052015320.pdf;

“brittany.gerard. 1@us.af.mil" <brittany.gerard.1@us.af.mil>

Subject: FW: Drinking Water Advisory/WPAFB

From: Factor, Laura

Sent: Friday, May 20, 2016 3:41 PM

To: raymond.baker.2 @us.

af.mil

Cc: Baker, Michael; Buthker, Bonnie; Griesmer, Heidi
Subject: Drinking Water Advisory/WPAFB

Mr. Baker,

Please find attached the letter to Base Commander Devillier and the template drinking water advisory

for WPAFB,

Please issue immediately.
Thank you.

Laura H. Factor

Assistant Director

Ohio EPA

50 West Town Street
Columbus, Ohio 43215
(614)644-2782

Laura.Factor@epa.chio.gov
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DRINKING WATER ADVISORY

The Wright Patterson Air Force Base’s Public Water S
A/C has detected levels of Perfluorooctane Sulfanate (|
the USEPA Health Advisory Level

PREGNANT/ LACTATING WOMEN AND INFANTS
CONSIDER USING ALTERNATIVE WATEI

Results from water samples collected on April 19, 2016 showed PFO

of 110 parts per trillion (ppt). This is above the USEPA Health Advisory Level of 70 ppt.

What should | do?

o The Ohio Department of Health recommends pregnant and lactating wome
source of water.

The Ohio Department of Health recommends parents use formula that d
addition of water or use bottled water when mixing formula.

DO NOT BOIL THE WATER. Boiling, freezing, or letting water stand does n
level.

According to USEPA, adults, other than pregnant and lactating women,
children can drink the tap water. U.S. EPA considers PFOS a concern to
However, if you have specific health concerns, you may wish to consult your d

What happened? What is being done?

PFOS is a chemical used in some fire suppressant foams that were previously used on the base. We

are taking actions to correct the problem as soon as possible. Wright Patterson,
are doing — taking wells offline that have detections, connecting to Fairborn, etc.

For more information, please contact at

ystem’s Area
°FOS) above

SHOULD
R.

S levels

n use an alternative
oes not require the
ot reduce the PFOS

and non-bottle fed
fetuses and infants,
octor.

may add what they

Name of Contact

Please share this information with all the other people who drink this water, especially the
received this notice directly (for example, people in apartments, hospitals, schools and d
this by posting this notice in a public place or distributing copies by hand or mail.

PWSID: Facility ID: Date dis

Phone Number

vse who may not have
ay cares). You can do

tributed:
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B
h John R. Kasich, Governor
L 10 Mary Taylor, Lt. Governor
Ohio Environmental | Craig W. Butler, Director
Protection Agency

May 20, 2016

Colonel John M. Devillier
Base Commander

88 ABW/CC

Suite 223

5135 Pearson Road
WPAFB, OH 45433

Dear Colonel Devillier:

On May 19, 2016, U.S.EPA issued new lifetime health advisories for PFOA and PFOS in drinking
water. Unfortunately, according to the April 19, 2016 data from Wright-Patterson Air Force Base Area
AJC water distribution system, the Area A/C drinking water contains levels above thislnew advisory

number of 70 parts per trillion,

Therefore, Ohio EPA requires WPAFB to immediately take the following actions:

1. According to the March 16, 2016 sampling results, raw water in wells 8 and 9 are both impacted
by PFOA and PFOS above the 70 ppt health advisory level. Since Well 9 is currently off-line,
well 8 should also be immediately taken off-line. After both wells are off-line for 2 weeks,
remaining production wells and the entry point to the Area A/C distribution system should then

be sampled to determine if PFOA and PFOS contamination has been reduce

70 ppt. If the Area A/C distribution system still has PFOA and PFOS detection’s above the 70

ppt. health advisory level, WPAFB should continue to sample monthly until the'
are detected below the health advisory level.
2. WPAFB should immediately issue the attached drinking water advisory and off
source of drinking water for pregnant/lactating women and bottle fed infants us

water from Area A/C. WPAFB should offer bottled water to these populations untll the PFOA
and PFOS levels in the Area A/C system are below the health advisory level of 70 ppt. Please

provide Ohio EPA a copy of the final advisory.
3. Since the source of PFOA/PFOS in wells 8 and 9 has not been determined, W
continue to sample the remaining production wells that serve the Area A/C sys
ensure that they have not become contaminated with PFOA/PFOS.

50 West Town Street e Suite 700 « P.O. Box 1049 ¢ Columbus, OH 43216-1048
epa.chio.gov « {614} 644-3020 » {614} 644-3184 {fax}
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EXHIBIT D
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_l\_/}'iller, Erik

From: Wright-Patterson 88 ABW_ORG <88ABW.CC@us.af.mil>
Sent: Monday, May 23, 2016 9:19 AM

To: _ Wright-Patterson WP_AIl Personnel

Subject: Area A Drinking Water Advisory

Attachments: Wright-Patt Area A PFOS Water Advisory.docx

Team Wright-Patt,

Over the weekend, many of you may have heard that Wright-Patt is under a
Drinking Water Advisory. This advisory ONLY impacts Area A. Area B, the
NMUSAF, and the Prairies and Woods Housing Areas are NOT impacted. It's
important to know that nothing has changed with our water supply system and
the advisory only impacts pregnant/lactating women and formula-fed infants.

The advisory is a result of the US Environmental Protection Agency (EPA)
standards being changed for perfluoroalkyl substances (commonly referred to
PFOA and PFOS). The standard, which was 400 parts per trillion was changed
to 70 parts per trillion Thursday, May 19 and we were given guidelines by

the Ohio EPA late Friday, May 20. Only one well in Area A is out of '
compliance at 110 parts per trillion, which is slightly higher than the new
standard.

As a precautionary measure, bottled water will be provided ONLY for members
of the at-risk population who live or work on Area A and can be picked up at
Firehouse 1 on Area A from 8 a.m. to 8 p.m. daily. According the US and

Ohio EPAs, adults and children, other than pregnant and lactating women and
bottle-fed children, can drink the tap water. Those with specific health
concerns may wish to consult their doctor. Infants at the Area A CDC and

will be given formula and food prepared with bottled water.

We are continuously assessing the situation and working with the Ohio EPA on
the way ahead. We will send out updates to the base population as they
become available through our Public Affairs Office.

Questions can be directed to our public affairs office at 88abw.pa@us.af.mil
or 937-522-3252,

v/r
ELENA M. OBERG, Colonel, USAF

Vice Commander, 88th Air Base Wing
Wright-Patterson AFB OH
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WRIGHT-PATTERSON AFB
DRINKING WATER ADVISORY

The Wright Patterson Air Force Base’s Public Wate System’s
Area A has detected levels of Perfluorooctane Sulfanate (PFOS)

above the USEPA Health Advisory Level

PREGNANT/ LACTATING WOMEN AND INFANTS

CONSIDER USING ALTERNATIVE WATER

Results from water samples collected on April 19, 2016 showed PFOS levels
' trillion (ppt). This is above the USEPA Health Advisory Level of 7C

What should | do?

« The Ohio Department of Health recommends pregnant and lactating women use an alternative

source of water.

» The Ohio Department of Health recommends parents use formula that does not require the

addition of water or use bottled water when mixing formula.

« According to USEPA, adults, other than pregnant and lactating women, and n

children can drink the tap water. U.S. EPA considers PFOS a concern to fetuses and infants.
However, if you have specific health concerns, you may wish to consult your doctor.

* Boiling, freezing, or letting water stand does not reduce the PFOS level.
What is being done?

Nothing has changed in the water system, however on May 19, 2016 the EPA
standard that drinking water is measured against. PFOS is a chemical used in
suppressant foams that were previously used on the base. Base officials are re
those women that are pregnant, lactating or use water for infant formulas to us
water sources until further notice. Water distribution for those identified wil

Fire Station #1 from 8 a.m. to 8 p.m. beginning Saturday, May 21.

For more information, please contact at the Installation Public Affairs Office at 937-522-3252.
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of 110 parts per
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some fire
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e alternative

| be available at
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Taft/

425 Walnut Street, Suite 1800 / Cincinnati, Ohio 45202-3857
Tel: 513.381.2838 / Fax: 513.381.0R05
www. taftlaw.qom

ROBERT A, BILOTT
513.357.9638
bilott@taftlaw.com

July 28, 2017

BY EMAIL AND FEDRAL EXPRESS

Scott G. Mandirola

Director

Division of Water and Waste Management
WVDEP _

601 57" Street, SE

Charleston, WV 25304-2345

Re: Request For Information/Action Relating to GenX Materials Used at
and Released From DuPont's/Chemours’ Washington Works Facility
in Wood County, West Virginia (NPDES Permit
WV0001279/Consent Order No, 7418)

Dear Director Mandirola:

As noted in our previous correspondence.to your office, we have peen writing to
the West Virginia Department of Environmental Protection ("WVDEP”) for over sixteen
years to try to focus your Agency's attention on the threats to human health and the
environment posed by perfluorochemicals used by E. I. du Pont de Nemburs and
Company ("DuPont") and its successor, The Chemours Company; at the Washington
Works Facility in Wood County (the “Plant”). (See e.g., Ex. A). Those oo:mmunicatio'ns
began in March of 2001 after we first began to learn of the dangers posed by DuPont's
use of PFOA (a/k/a "C-8") and the resultant contamination of drinking wqfer supplies for
the community surrounding the Plant. The public disclosure and assessment of that
information ultimately led to DuPont's decision to stop manufacturing or ‘hsing PFOA in
the United States, and to switch to a PFOA replacement referred to as "GenX.” We now
write seeking your assistance in clarifying the information your Agency pzossess-es
regarding the extent to which DuPont's/Chemours’ use and release of this new GenX
material might pose similar threats to human health or the environment, and o request
that WVDEP take immediate action to protect community drinking water |supplies from
possible GenX contamination.

Taft Stettinius & Hollister LLP Chicago / Cincinnati/ Cleveland / Columbus/ Dayton / Indianapolis / Northern Kentucky / Pheenix
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July 28, 2017
Page 2

i WVDEP’s Public Representations Regarding GenX

On November 26, 2011, WVDEP ran a Public Notice in the Parkersburg
newspaper indicating that WVDEP and DuPont were proposing to enter jnto a Consent
Order that would allow DuPont to “begin construction activities in connection with
necessary upgrades to the waste water treatment system and to commence commercial
scale production using their new patented technology for a new processing aid for the
production of high-performance fluoropolymers using a new compound” at the Plant.
(Ex. B.) The Public Notice made no mention of any potential releases of any new
chemicals into the environment from the plant, including into the Ohio River, and did not
reveal the identity of the “new processing aid." (/d.) The actual proposed Consent
Order had to be obtained from WVDEP and any comments had to submitted to WVDEP
within 30 days. (/d.) WVDEP promised, however, that all “[clomments received within
this period will be considered prior to” WVDEP taking any action on the proposed Order,
and that it-would consider holding a public hearing on the matter if “there is a significant
degree of public interest.” (/d.)

In the actual proposed Consent Order, WVDEP revealed that the new processing
aid to be used at the Plant was something called “C3 Dimer Acid/Salt (CAS # 13252-13-
6 and CAS # 62037-80-3)" (hereinafter "GenX”). (Ex. C at 2.) Although no Material
Safety Data Sheets ("MSDSs") or similar documents were included, the proposed
Consent Order indicated that DuPont had provided “toxicity data” to WV[;)EP in March
and August of 2011, that DuPont had represented to WVDEP that the nt-'fw material “is a
sustainable solution ... with a favorable toxicological profile and rapid bioelimination,” -
and that DuPont had further represented to WVDEP that it “will utilize en:vironmental
control technologies that reduce environmental release and exposure.” (/d.) The
proposed Consent Order also indicated that US EPA already had “grant'ed DuPont
approval ... to commercially manufacture, process, and distribute[]” the hew material
under the terms of a separate Consent Order entered between DuPont and US EPA on
January 28, 2009. (/d.) Following review of the data supplied and reprelsentations
made by DuPont, WVDEP stated that it was proposing to allow DuPont tgo begin using
the GenX material at the Plant and to begin releasing it into the Ohio River, subject to
certain new monitoring requirements and discharge limits. (/d. at 3-5.)

Based upon a review of “the toxicological information provided” to WVDEP by
DuPont “and all other information available” at that time, WVDEP’s proposed Consent
Order included daily maximum and weekly average limits for GenX at two of the Plant’s
outfalls to the Chio River (Outlets 002 and 005). (/d.) WVDEP stated thallt the outfall-
specific limits were necessary to insure compliance with the state’s “narrative water
quality standards,” taking applicable dilution factors into account. (/d. ati4.) For Outlet
002, WVDEP proposed that GenX be limited to no more than 112 parts per billion
(“ppb”/'ug/l") at the point of discharge on any one day, and no more ’than; 77 ppb as a
weekly average. (/d.) For Outlet 005, WVDEP proposed that GenX be limited to no
more than 278 ppb at the point of discharge on any one day, and no more than 191 ppb
as a weekly average. (/d.) WVDEP provided no explanation for how these proposed

|
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discharge limits were calculated, other than to state: “WVDEP has deterr

ined that a

concentration of no more than 17.5 ug/l [ppb] of the New Compound in the receiving
stream outside of an applicable mixing zone will be protective of West Vlrgmla ]
narrative water quality standards found in 47 CSR 2, Section 3 of the West Virginia
Legislative Rules. To this end, WVDEP has estabhshed the discharge lm’p:tataons for the
New Compound as set forth [ln the proposed Consent Order].” (/d.) WVDEP provided

none of the calculations supporting how this 17.5 ppb number (or any of t

he proposed

discharge limits) were actually derived in the proposed Consent Order materials made

available to the public during the public comment period.

Although members of the community submitted comments objecting to the

proposed Consent Order, including objections to the lack of explanation

s to how the

new discharge limits were derived, (Exs. D-F), WVDEP overruled and rejected all such

objections through a single form letter sent on January 31, 2012, (Exs. G-

l) With

respect to concerns that sufficient information had not been provided regarding the

potential adverse effects of GenX on human health and the environment,
that its proposed permit limits and calculations had been based on the [im
toxicology data that had been provided to WVDEP by DuPont, which did

long-term toxicity studies, as those were still to be completed by DuPont t
terms of the 2009 Consent Order with US EPA. (/d.) WVDEP promised, |
would “revisit and revise, as necessary” the numbers. calculated by WVDE
proposed Consent Order “[a]s the requisite chronic [long-term toxicity] stu
completed in the future.” (/d at2.) WVDEP also stated for the first time ir
to the public comments that the calculation of a limit of no more than 17.5
water after mixing was the equivalent of a “risk-based Drinking Water Eqt
(DWEL) for the new compound.” (/d.) In support, WVYDEP attached a cop
31, 2012, memo signed by a WVDEP toxicologist purporting to explain th
the 17.5 ppb DWEL. (/d. at attached Memo. from L.P. Sirinek, Ph.D.).)
revealed that WVDEP’s new 17.5 ppb GenX DWEL was purportedly deriy
information “provided by DuPont” and used a sub-chronic (short-term) rat

“DuPont indicates” found a No Observable Adverse Effect Level ("NOAEL

mg/kg/day. (Id.) WVDEP represented that, “[b]ased upon the information
DuPont,” the 17.5 ppb DWEL should be adequate to “protect both human

VWWDEP noted
ited amount of
not yet include
inder the
nowever, that it
=P in its

dies are

1 its response
ppb GenXin
livalent Level
y of a January
e derivation of

That memo

ed from

study that

" of 10
provided by
health and the

environment,” but noted that “{ajdditional consideration should be made when the

results of the chronic study are provided” by DuPont. (/d. at 2.)

In addition to dismissing the public concerns regarding whether su

icient

information existed to allow DuPont to begin releasing GenX into the Oh(@ River,
WVDEP denied the public’s request for a public hearmg to discuss the issue. (Exs. G-I

at 3.) According to WVDEP, a public hearing was “not warranted,” becau

letters had been received objecﬂng to the proposed Consent Order, As @
we are not aware of any further public statement by WVDEP regarding ar
DuPont's or Chemours’s use or release of GenX at the Plant since the Cec
was entered on January 31, 2012. (See Ex. J.)

se only three
f today’s date,
1y aspect of
onsent Order
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Il WVDEP’s Actual Knowledge Regarding GenX

Based upon our review of records recently obtained in response t
2017, public records request to WVDEP (and the numerous documents
relating to GenX obtained directly from DuPont during our last 17 years ¢
connection with perfluorochemical issues'), we seek clarification from W
nature and extent of the information actually available to and considered| by the Agency
in connection with its assessment and evaluation of DuPont's/Chemours’ use and
release of GenX at the Plant. As discussed below, the information we have received
and reviewed appears to indicate significant inconsistencies between thé information
that has been or should have been available to WVDEP on GenX and the information
made available to date to the community surrounding the Plant.

o our July 6,

n our files

of litigation in
VDEP as to the

A, Timing of WWDEP’s Approval to Release GenX into the Ohio

River

It is not clear when WVDERP first allowed DuPont to begin releasing GenX into
the Ohio River. In the draft GenX Consent Order with WVDEP released *o the public in
November of 2011, WVDEP noted that WVDEP had issued a WV/NPDES Permit (No.
WV0001279) to DuPont in 2003 that authorized "the Plant’s point source discharges
into the Ohio River.” (Ex. C (Draft Permit at 1).) Although that permit was set to expire
on June 20, 2007, WVDEP “administratively extended” the expiration date of the permit
until December 31, 2011, after DuPont had applied to renew the permit on December
20, 2007. (/d. (Draft Permit at 1-2).) Because WVDEP “cannot modify  WV/NPDES
permit that has been administratively extended beyond its original explratlon date,”
WVDEP acknowledged that it “cannot currently modify the Permit to authorize DuPont
to scale up the use of the New Compound [or] to discharge the New Compound.” (/d.)
Thus, as far as the public was aware, DuPont had not been (and would hot be) allowed
to begin releasing GenX into the Ohio River from the Plant and would only be permitted
to do so moving forward, if WVDEP signed and entered the final Consent Order at the
conclusion of the public comment period.

Yet, according to documents recently obtained from WVDEP, it appears that
WVDEP had allowed DuPont to begin using and discharging GenX before the GenX
Consent Order was signed and entered by WVDEP on January 31, 2012 More than a
month earlier, on December 14, 2011, WVDEP notified DuPont that it haed granted
‘DuPont’s request “to initiate full scale production tests” of GenX at the Fine Powder
area of the Plant and to begin releasing the material into the Ohio River through Outlets
002 and 005. (Ex. K.) Although WVDEP indicated that DuPont’s request had been sent
on December 9, 2011, it appears to have actually been sent on November 28, 2011.

1 During the course of that litigation, DuPont has stamped many such documents relat

"confidential” under the terms of one or more protective orders, precluding us from atta

the contents of those documents without either DuPont's agreement or other legal gro
the terms of those orders. None of the information contained in this letter or atiached
designated “confidential” by DuPont under any of those Crders.

ng to GenX

ching or revealing
unds allowed under
hereto has been
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(See Ex. L.) On December 16, 2011, DuPont sent a similar request for

a\uthorization to

begin using and releasing GenX from an additional area (Granular) at the Plant, (Ex. M),

which WVDEP similarly approved on January 6, 2012, (Ex. N). WVDEP |

approved these

earlier requests to begin using and releasing GenX at the Plant, even though WVDEP

knew that the production would result in at least a portion of the wastewa
GenX being discharged through Qutlet 005 into the Ohio River without fif

ter containing
st receiving .

any treatment by activated carbon filtration. (Exs. L & M at 1 (“This wastewater source
is not located in the vicinity of one of the treatment processes and will discharge via
outfall 005.”).) The discharge limits referenced in WVDEP's December 14 and January

6 authorization letters were the same ones set forth in the draft GenX Ccin
that was purportedly still out for public review and comment before being

nsent Order
approved,

(Compare Ex. C with Exs. K & N.) It seems those limits and Consent Order terms
already had been discussed with and signed off on by DuPont even weeks before that,

on November 18, 2011. (See Ex. C (Draft Permit at 6).) That sign off had occurred
months before the January 31, 2012, memo from WVDEP’s toxicologist Wwas prepared

describing how WVDEP purportedly derived those numbers. It is not cle

was able to sign off on a Consent Order with WVDEP on November 18,

would purportedly grant DuPont's requests to begin releasing GenX into
when DuPont apparently did not even submit those requests until weeks!
Nevertheless, it is clear that DuPont was actively discharging GenX from
no later than December 16, 2011. (See Ex. O.)

Given the inconsistencies in the dates referenced above with resg

ar how DuPont
2011, that
the Ohio River,

later.
the Plant by

ect to

WVDEP’s actual approval of DuPont's discharge of GenX into the Ohio River, we
request that WVDERP clarify the following and produce all documents relating to such

issues:

1. When did DuPont first actually request permission to begin dis
amount of GenX into the Ohio River?

2. Who first proposed the idea of entering into a Consent Order te
DuPont’'s GenX releases to the Ohio River and who generated the first d
Consent Order and the proposed GenX discharge limits??

3. When did WVDEP first authorize any discharge of any amount
the Ohio River?

4. When did DuPont first begin discharging GenX into the Ohio R

5. When did DuPont begin filtering or otherwise treating all the G
streams flowing to the Ohio River through Outlets 002 and 005 to remov

2 The earliest-dated document we could find in WVDEP's public records on this issue is

2011, letter from one of DuPont's attorneys forwarding fo WVDEP a November 18, 201
Consent Order (already signed by DuPont on November 18, 2011), which aiready cont

same GenX permit limits and 17.5 ppb DWEL that ended up in the final Consent Order

charging any

5 allow
raft of the

of GenX into

iver?

=nX wastewater
e the GenX?

s a November 21,
1, draft GenX
ained all of the
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B. Timing of WVDEP’s Receipt of GenX Toxicity Information

It is also not clear what information WVDEP actually has received and reviewed
regarding the toxicity and potential adverse impact of GenX on human health or the
environment in the context of allowing DuPont to release GenX into the Ohio River. In
its 2012 GenX Consent Order, WVDEP references having received “tox:mty data” from
DuPont in March and August of 2011, in addition to “ongoing dialog and additional ‘
information shared between the parties.” (Ex. J at 2.) Although it is unciea'r exactly |
which studies and data WVDEP actuaﬂy received or when those dlscussmns first began i
between DuPont and WVDERP, it is clear that, by at least December 15, 2009 DuPont |
had secured US EPA’s permission to share with WVDEP whatever inforrﬁation DuPont
had shared with US EPA to secure that agency’s approval to begin produ'cing GenX
under its 2009 Consent Order. (See Ex. P.) By at least the summer of 2010 DuPont
had prepared a “backgrounder” discussing its transition from PFOA to GenX “intended
as a leave-behind for use with regulatory and government audiences” to be "handed out
in the context of a face-to-face meeting,” (Ex. Q at 1), and had met with a"t leastone
other state agency on the topic in North Carolina, (Ex. R). Yet, regardiess of when
WVDERP first began those discussions with DuPont, it is clear that, by at least the time
WVDEP finalized its GenX Consent Order with DuPont in January of 201? WVDEP
was well-aware that the long-term, chronic toxicity studies DuPont had promtsed to
complete under its 2009 Consent Order with US EPA (including analysis bf GenX’s
potential to cause cancer) had still not been completed. (See Ex. J at 2.) |

Available documents confirm that, in addition to whatever toxicity si’cudies
WVDEP had received by 2012, WVDEP also apparently had received from DuPont
“Material Safety Data Sheets (MSDS) for the new compound.” (Exs. L & M at 2.)
Although it is not clear which specific MSDSs were provided (as no coples were found
within the documents made available by WVDEP pursuant to our public records
request), it is clear that DuPont possessed its own MSDSs for at least some of the
GenX materials at that time. For example, by at least October 3, 2005, DuPont had
prepared its own MSDS for “HFPO Dimer Acid (2,3,3,3-Tetrafluoro-2-
(heptaﬂuoropropoxy)propanoic acid,” which it confirmed at that time was manufactured
by DuPont at its facility in Fayetteville, North Carolina. (Ex. S at 1.) This MSDS
referred to the chemical as having the same Chemical Abstract Services (CAS) Number
as the C3 Dimer Acid referenced by WVDEP in its 2012 Consent Order documents for
GenX: CAS No. 13252-13-6. (Compare id. with Ex. J at 2.} This MSDS revealed that
DuPont had, by at least 2005, set its own, internal guideline (Acceptable Exposure Limit
("AEL") to limit employee exposure to the chemical, even though there apparently were
no such federal standards for the chemical at the time. (Ex. S at 1.)

DuPont apparently had set a guideline to limit employee exposure fo the GenX
material based on its understanding that the available data indicated the following
potential hazards:
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POTENTIAL HEALTH EFFECTS .

EYES: May cause eye corrosion or ulceration-blindness may result

SKIN: Untested. May cause skin corrosion or ulceration.

INGESTION: Immediate effects may include severe irritation of th

e digestive

track with stomach pain. Delayed effects may include vomiting, effects to liver and

kidneys.

INHALATION: May cause pulmonary edema,. Vapor pressure belj
considerably below value that could cause injury.

ACUTE HEALTH HAZARDS: See above for effects.

eved to be

CHRONIC HEALTH HAZARDS: Liver enlargement by actual tests. Acute effects

Haskell MR697, Report 2.63

MEDICAL CONDITIONS GENERALLY AGGRAVATED BY EXPQ
Unknown.

SURE:

(Id. at 1-2.) Based on the foregoing hazards, DuPont recommend'ed the
following if someone actually ingested the chemical: “if swallowed, immediately give

two glasses of water and induce vomiting. .

. Call a physician.” (/d. at2) DuPont also

recommended: "Keep away from areas where product may come into contact with food

or pharmaceuticals.”

(/d.) Given these hazards and concerns, DuPont recommended in

its 2005 MSDS that the material be disposed of by “Incineration with a scrubber

equipped discharge.” (/d. at 3.) Based on this 2005 MSDS from DuPont,

it is not clear

what MSDSs DuPont gave WVDEP that supported a decision by WVDEP to allow

DuPont to discharge this material directly into the Ohio River, which is us

ed as a source

of drinking water for so many people.

What is clear, however, is that WVDEP did receive significant, new toxicity data
on GenX from DuPont approximately one year after the 2012 Consent Order was
entered. Based on documents recently obtained from WVDEP's files, we understand
that DuPont notified WVDEP in April 2013 of the results of the long-term| chronic
toxicity/cancer study that DuPont had earlier promised to perform under the terms of its
2009 Consent Order with US EPA. (See Ex. T.) Through the documents DuPont
submitted to WVDEP at that time (and the discussions that apparently occurred with
DuPont's counsel), WVDEP was made aware that this new study had confirmed a |
number of adverse effects among the lab animals with long-term, chromc exposure to |
the GenX material, including the same triad of tumors (liver, pancreatic, and testicular) 3
that had been found among animals with long-term exposure to PFOA. (See id.at
attached Jan. 8, 2013 DuPont Letter).) Moreover, the chronic, Iong—term‘/cancer study
had indicated a NOAEL at a significantly lower dose level (1 mg/kg/day) than in the
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short—term; sub-chronic study WVDEP had used to approve a 17.5 ppb DWEL for GenX
a year earlier (NOAEL of 10 mg/kg/day). (See id, at 3-4.)

We have found nothing within the files made available to us to date by WVDEP in
response to our public records request indicating that WVDEP has ever gone back and
reevaluated its earlier decision to allow DuPont to continue to release GenX into the
Ohio River at the levels originally specified in the 2012 Consent Order.3 "Fhls is
particularly concerning given the fact that current data (as confirmed recently by Dutch
regulatory authorities) suggests that the toxicity and persistence profile of GenX may be
as bad as the PFOA it is supposed to be replacing. (See Ex. U (Excerpts of Report) at
Sections 4.3- 4.4.). In addition, North Carolina recently reviewed this lnformatlon and
dramatically lowered its drinking water guideline for GenX to 0.140 ppb (over 100 times
lower than WVDEP's 2012 DWEL). (See Ex. BB.)

Based on the foregoing, we request that WVDEP clarify the following and

produce all documents relating to such issues:

1. What specific toxicity data did DuPont provide to WVDEP (whi
studies/data were provided), including data supporting DuPont’s claim of
sustainable solution ... with a favorable toxicological profile"?

ch specific
GenX being “a

2. What MSDSs were provided to WVDEP with respect to any of the GenX

material?

3. What specific data/information (particularly any human blood
testing/monitoring/sample results} was provided to WVDEP supporting D
of GenX having “rapid bioelimination™?

uPont’s claim

.4. Who first proposed the 17.5 ppb DWEL and GenX permit limits that were
eventually incorporated into WVDEP’s 2012 GenX Consent Order and when were those

calculations first made?

5. What documents/data/studies were provided to WVDEP relatir
are being withheld from WVDEP’s public files on any claim of confidentia
confidential business information ("CBI")?

6. What steps are being taken by WVDEP to revise/reevaluate th

\g to GenX that
lity or

e 2012

Consent Order terms based on the new toxicity data on GenX generated after the

Consent Order was entered?

7. What other state or federal agencies did WVDEP have any dis
or exchange any information regarding GenX?

3 Likewise, we have not located any documents indicating that US EPA went back and
initial 2009 Consent Order that allowed DuFont to begin limited use of GenX, after US
results of the chronic, long-term cancer study on GenX back in January of 2013.

cussions with

reevaluated its
EPA received the
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8. What information did WVDEP receive or provide to any other state or federai

agencies regarding GenX?

C. WVDEP’s Knowledge of Excessive GenX Releases From thev Plant

Although WVDEP represented to the public through its 2012 GenX Consent

Order materials that it would limit emissions of GenX into the Ohio River,
the limits specified in that Order, currently available information does not
those requirements have been enforced. Under the 2012 Consent Order
required to submit to WVDEP monthly reports confirming the extent to wh
emissions were in compliance with the discharge limits specified in the Ce
(See Ex. J at 4-5.) Yet, for over a year, DuPont failed to even submit a si

pursuant to
ndicate that
DuPont was
ich its GenX
onsent Order.
ngle such

report. (See Ex. V.) In fact, it appears that DuPont did not submit a stnglé such report to
WVDEP until shortly after DuPont revealed the disturbing results of its Iong—term

chronic/cancer study on GenX to WVDEP in April 2013. (See id.) We four
the records made available to us to date by WVDEP indicating any action
WVDEP in response to DuPont’s failure to submit those GenX monitoring
over a year.

Moreover, even after DuPont began submitting the required month

ad nothing in
taken by
reports for

ly GenX

reports, we found nothing in WVDEP's files indicating any action ever ha\(lng been
taken by the Agency when those reports revealed exceedances of the dls,charge limits
specified in the 2012 Consent Order. For example, DuPont (and later Chemours) _
reported several violations of those GenX limits — sometimes as high as 3 -5 fimes the
daily limits — between November of 2013 and September of 2015, but there is no
indication WVDEP issued any notices of violation or took any action in response. (See
Exs. W-Z.) This apparent lack of action is particularly concerning given the revelation

by researchers during a scientific conference just last month that GenX h
detected in the community outside the Plant. (See Ex. AA.(Excerpts).)

as now been

Based on the foregoing, we request that WVDEP clarify the following and

produce all documents relating to such issues:

1. What action did WVDEP take in response to DuPont's failure fc
required GenX discharge monitoring reports for over a year?

2. What action has WVDEP taken to insure GenX releases from t
exceed Consent Order requirements?

i WVDEP Should Take Immediate Action to Protect Comi
Drinking Water From GenX Contamination

Based on the information referenced above, we request that WVD

submit
he Plant do not

munity '

EP clarify what

actions it has taken and plans to take to investigate the extent to which the community
outside the Plant has been exposed to GenX, and the steps that will be taken to

address and abate any potential threat to human health or the environme

nt posed by
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such exposuré. As WVDEP is aware, US EPA recently revised its own Consent Order

with DuPont/Chemours that requires the company to investigate and adc
PFOA contamination in water supplies outside the Plant. (See Ex. CC.)
letter to US EPA, we request that US EPA expand that Consent Order to
incorporate the Plant's GenX releases.

Thank you.

Robett A. Bilott

" Encls. (Exs. A -CC)

cc: Mary B. Coe, Esq. US EPA Region Ill Regional Counsel} (w/encls.)

ress excessive
By copy of this |
address and
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